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IN THE SUPREME COURT
of the
STATE OF UTAH
ERWIN l\10TZKUS and LUCILLE
MOTZKUS, his wife,
Plaimtiffs and Respondents,
-vs.MARVIN CARROLL and ELVA
DWEEN CARROLL, his wife, and
~IRS. RUTH KEMPTON,
Defendants and Appellants,

Case No. 8706

and
ZIONS SAVINGS BANK & TRUST
COl\lPANY, trustee for Carl M.
Hansen,
Defendant and Respondent.

1

BRIEF IN ANSWER TO PETITION OF ZION'S
SAVINGS BANK AND TRUST COMPANY
FOR RE-HEARING
STATEMENT OF THE CASE
The following is submitted as the matters necessary
for consideration in passing upon the Petition for Re~
hearing filed by Zion's Savings Bank & Trust Company:
This action w.as originally brought by the plaintiffs,
:\rotzkus, against the defendants, Carroll, Kempton and
Zions Savings Bank (R. 1). The Amended Complaint
(R. 9 and 10) sets up a Third Cause of Action, alleging
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2
certain damages which would have resulted from the
interference ~ith title to the land in question. The Complaint prays "that the Court determine the ownership of
the aforesaid 4 foot strip of l~nq._ ~nd in the event that
said property is determined not to be owned by Zion's
Savings Bank & Trust Company, Trustee of Carl M.
Hansen, the record ·owner, that the plaintiffs be awarded
judgment against defendant, Zion's Savings Bank &
Trust Company in the amount of $1,200.00 loss of business, $4,000.00 loss of property, $82.00 survey costs, plus
a reasonable attorney's fee and costs of this action" (R.
10).
At the ·opening of the c.ase, the matters concerning
damages and deficiencies in the amount of land were
passed over insofar as the claims against Zion's Savings
Bank were concerned until a determination was made
as to whether or not any property had been lost to the
Carrolls (R. 21). The case thereafter proceeded only in
respect to determining title to the piece of property in
question, and no evidence was adduced on behalf of any
party regarding the damages which may have been suffered by the plaintiffs (R. 163). Upon completion of the
case .and upon the Court awarding judgment to the plaintiffs, there was no cause of action against the bank, since
the cause of action alleged against the bank would only
accrue if the property was lost by the plaintiffs (R. 165173).
STATEl\1:ENT OF POINTS
POINT I.
THE PETITION OF ZION'S SAVINGS BANK IS PREMATURELY BROUGHT.
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POINT II.
THE JUDGMENT OF THE LOWER .COURT AS ENTERED WAS NOT APPEALABLE BY RESPONDENTS MOTZKUS.

ARGUMENT
POINT I.
THE PETITION OF ZION'S SAVINGS BANK IS PREMATURELY BROUGHT.

The Supreme Court in its original hearing on this
matter very clearly indicated that there was nothing before the Court upon which to consider Zion's Savings
Bank's argument concerning the failure of M·otzkus to appeal from that portion of the judgment in favor of Zion's
Savings Bank. Such a matter could only be brought before this Court on a question of whether or not the judgment of the Lower Court in this matter is res judicata
as to the action to be maintained by Motzkus against
Zion's Savings Bank for damages accruing from the loss
of the property. The only matter on appeal before this
Court was the judgment of the Lower Court regarding
the fence line, which judgment aggrieved defendants and
appellants Carroll and Kempton. There was no judgment
aggrieving Motzkus insofar as Zion's Saving Bank is
concerned. Therefore, there could be no appeal from that
portion of the judgment.
There being no appeal on any issue other than the
judgment against the Carrolls, there is nothing before
the Supreme Court now, warranting a Petition for ReHearing on behalf of Zion's Savings Bank & Trust Company.
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POINT II.
THE JUDGMENT OF THE LOWER ·COURT AS ENTERED WAS NOT APPEALABLE BY RESPONDENTS MOTZKUS.

The action in this case was brought by Motzkus, the
contract purchaser from Zion's Savings Bank & Trust
Com:pany. As is indicated in the Complaint, there was
one cause of action against the Carrolls for trespass
and there was another cause of .action in the alternative
against Zion's Savings Bank, claiming that if the Court
should determine the property not to be owned by Zion's
S.avings Bank, then in that event plaintiffs would be entitled to damages against Zion's Savings Bank. An
examination of the entire record indicates that the action
and trial proceeded first to determine whether or not
Zion's Savings Bank owned the property. Although
the record does not so show, counsel and the Court agreed
that the damage phase need not be gone into unless it was
determined that Zion's Savings Bank was not the owner.
This was in accordance with the allegations of the Complaint. However, the very last statement by counsel for
plaintiffs was, "Yes. I am not through as to dmnages.
You understand that~ The Court: I understand that."

(R. 163).
Upon trial, the Court determined that Zion's was
the owner of the property and, therefore, no evidence was
adduced in .any re:-;pect dealing with the 1natter of damages. Plaintiffs had obtained judgn1ent on the first alternative of their Con1plaint and the second alternatiYe did
not exist by reason of this judg1nent.
Judgn1ent in fayor of Zion·s Savings Bank was
proper in that instance.
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It is unrealistic for counsel for Zion's Savings Bank
to now present to the Court a position claiming that it
had received a valid judgment absolving it of any liability
whatsoever under any circumstances. In view of the allegations of the Complaint, the statements of counsel and
Court, the actual conduct of the case and the ultimate
decision, it is readily apparent that the claims against
the bank and against the Carr·olls were handled in the
alternative. One cause prevailing, the other becomes
immaterial. The cause against the Carrolls being sustained, the one ag.ainst the bank was not even tried by the
Court. If the Supreme Court now recognizes a loss of the
property to the Carrolls, the plaintiffs are then forced
into the alternative ·of recouping their loss against the
bank.
SUMMARY
Respondents, Motzkus, thus maintain that Zion's
Savings Bank has no standing in this Court on its Petition for Rehearing since the matters set forth therein are
not before the Court on this appeal and are not items
which could have been appealed by said respondents.
WHEREFORE, it is respectfully maintained that if
the Motzkus Petition for Rehearing is denied, that the
opinion of this Court remain as it now stands and the
Petition of Zion's Savings Bank be denied.
CLYDE & MECHAM
ELLIOTT LEE PRATT
Attorneys for Platntiffs and
Respondents
351 South State Street
Salt Lake City 11, Utah
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